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THE EXTRADITION OF DYNAMITE CRIMINALS. 



We seek an answer to the question, Ought the persons guilty 
of such crimes as have been recently committed in Europe by the 
use of dynamite, to be extradited in response to a regular demand of 
one government upon another ? Let us ask first, What are the 
general grounds of extradition? These are found in the duty 
of a state to protect itself, and in its duty to aid in all proper 
ways in protecting human society against flagrant crimes. It 
is obviously for the interest of each nation to prevent its terri- 
tory from becoming the resort of criminals from other lands, 
and also to bring back for punishment its own criminals who may 
have fled to foreign parts. It is for the advantage of every 
people, it is conducive to the peace and order of human society, 
that criminals should not be permitted to escape from justice by 
simply crossing a frontier. Especially since the means of rapid 
communication between countries have so multiplied, has it become 
essential to the safety of political societies that those guilty of grave 
offenses should find no refuge on foreign soil. No enlightened 
state can refuse to. recognize the importance of having justice main- 
tained everywhere, and the duty of states to strengthen one another 
in proper attempts to punish acts that are universally considered 
flagrant crimes. Accordingly, of late years extradition treaties have 
rapidly increased in number, until now the murderer can hardly 
find on the earth a place obscure enough to hide him from the 
pursuit of justice. Even without treaties, states occasionally sur- 
render criminals, and some eminent publicists hold that it is their 
duty to surrender them, whether they have extradition treaties 
or not. 

But while public opinion almost universally favors the extradi- 
tion of criminals, it now as generally opposes the surrender of men 
for political offenses. Why is this ? In many cases there can be no 
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agreement among different nations as to the moral quality of what 
is charged upon a man as a political offense. An act that one 
government would consider such, may be most meritorious in the 
eyes of another government. A deed of righteous opposition to the 
last King of Naples might have been branded by him as a political 
crime, but commended by England and by us as a patriotic and 
noble deed. We could not give back into the power of such a 
tyrant a hero whom he might demand as a political criminal in order 
to execute him for action that we admire. An attempt of a saint to 
worship God according to the dictates of his conscience might be, 
and has been, treason in some lands ; but how could we ever sur- 
render such a saint as a criminal for making that attempt ? So- 
called political offenses are often offenses only against some partic- 
ular form of constitution, and not against government in general, 
not against society, as are crimes at common law. Although Grotius 
recommended the extradition of men charged with political of- 
fenses, and in former days they were often surrendered, by general 
consent the refusal to extradite them is in our times justly regarded 
as necessary. 

The men that commit what are called in these days dynamite 
crimes, attempt to shelter themselves against extradition under 
this principle of exempting political offenders. They say that their 
deeds are all committed with a political aim. They strive to as- 
sassinate sovereigns and police-officers in order to reform govern- 
ments. They attempt to blow up London Bridge and the Tower 
in order by terror to compel the British Government to be more 
lenient or more just to the Irish. If reminded that they are slay- 
ing innocent women and children in their work of destruction, 
they may profess to regret the fact, but say that this is only a nec- 
essary incident of the warfare they are waging, and that in all 
wars and revolutions unhappily the innocent have to suffer with 
the guilty. Our inquiry is, whether this plea is valid, whether these 
men guilty of crimes that shock the moral sense of the race are to 
have the immunities of political offenders if they flee from the 
scene of their iniquities to some foreign land. I believe their plea 
for exemption from extradition should be treated as invalid. Take 
the crime that can with most plausibility be called political, the as- 
sassination by dynamite of the sovereign. This may be committed 
with a political aim, and may have a political effect. But in all 
civilized lands assassination has been considered utterly unjustifia- 
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ble, even in time of open war. The Eoman consuls sent back to 
Pyrrhus the servant that offered to poison him. The man that 
resorts to assassination is entitled to no immunities. The moral 
sense of mankind brands him as a foul murderer, whom all nations 
should rejoice to bring to justice. It is incompatible with the 
safety of society that a political end should be sought by such means. 
None of the reasons above given for granting asylum to political 
offenders is applicable here. Would any government have declined 
to surrender the assassin of President Garfield ? Dr. Wharton says 
no civilized government would have refused to deliver up the as- 
sassin of President Lincoln. The present Earl of Derby said in 
the House of Commons in 1866, "It is monstrous to say that if 
any private person is assassinated in the streets of Paris, and the 
murderer escapes to England, he may be punished ; but that if the 
person so assassinated is invested with any political character, then 
the offense becomes a political offense, and the law of England de- 
clares that he shall not be given up to justice." An English com- 
mission, composed of some of the ablest jurists in the realm, in- 
cluding Lord Chief Justice Cockburn, Lord Selborne, and Sir Fitz- 
James Stephen, in 1877 reported in favor of surrendering persons 
claiming to be political offenders who sought to attain their ends by 
foul crimes like arson or assassination. A Belgian act of 1856 ex- 
cludes from political crimes the attempt to murder, assassinate, or 
poison the chief of a government, or any member of his family. A 
provision subjecting a person guilty of such a deed to extradition 
has been inserted in at least nineteen treaties negotiated in the past 
twenty-six years.* Among them is the treaty of 1882 between the 
United States and Belgium. Our Government has thus solemnly 
recorded its views on that subject. 

If assassination of officials should not be regarded as a simply 
political act, much less can those other wanton and useless crimes 
that are alleged to have a political end, such as the destruction of 
property and life by explosions of dynamite in underground rail- 
ways and public buildings, be so regarded. No man of sense can 
suppose for an instant that they will have any such political effect as 
the perpetrators profess to desire. If so shadowy and slight a po- 
litical element is recognized as lifting such crimes to the dignity of 
unextraditable political offenses, we may expect a rapid increase of 

* For list of such treaties negotiated down to 1879, see Bernard, " De V Ex- 
tradition," ii. 390. 
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murderers and robbers, who will plead that their iniquities are all 
committed with a view to frightening the Government into some 
concessions. Even if there were a state of civil war, or an outbreak 
of organized insurrection, most of the attempts of the dynamite 
criminals would be outside the pale of acts lawful in war, and 
would deserve to be ranked with the poisoning of wells and the 
distribution of infected clothing. But committed in a time of pro- 
found peace they deserve to be considered not as political offenses, 
but simply as most flagrant crimes, the perpetrators of which all 
governments should gladly aid in bringing to condign punishment 
as hostes hurnani generis. 

The Institute of International Law, composed of a large num- 
ber of the most eminent publicists of Europe, at the session of 
1880 in Oxford, formulated their opinions on the subject of extra- 
dition in a series of statements, from which are the following : 

" Extradition ought not to take place for political offenses. The state on 
■which requisition is made has the sovereign right of determining, according 
to the circumstances, whether the act on account of which extradition is claimed 
has or has not a political character. In judging these facts, it ought to be in- 
spired by the two following ideas : (a) Acts which unite in themselves all the 
characteristics of crimes at common law (assassinations, arson, theft, etc.) 
should not be excepted from extradition on the sole ground of the political in- 
tention of the perpetrators. (6) To judge of acts committed in the course of a 
political rebellion or an assassination or a civil war, one must ask if they 
would or would not be excused by the usages of war." 

These statements are so just and wise that public opinion can- 
not fail to sanction them. 

James B. Augell. 



The question under discussion relates primarily to persons 
who in any country are guilty of the offense of attempting to blow 
up public buildings with dynamite or any other explosive, and 
who escape to this country before they are arrested ; and second- 
arily to persons in this country that may have aided and abetted 
them. It is asked whether there ought to be international treaties 
for the extradition of the first class, and what, incidentally, ought 
to be done in regard to the second class. 

That individuals holding no public authority derived from a 
regular and established, or from a revolutionary or insurrectionary, 
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government, snail not be permitted to carry on war in any form, 
upon any pretext, has long been one of the maxims of public law. 
Civilized society is founded upon a code of public morality, which 
forbids the idea that private individuals should find any immunity 
for acts of violence against persons or property or public order, in 
any real or supposed grievance they or others may undertake to 
avenge or to redress. The sole justification that can exist for vio- 
lence of any kind against the peace and safety of society as it is 
constituted in any country, is to be found in the fact that there i3 
in progress a revolution of such proportions that it can openly 
bestow upon individuals some kind of authority or commission to 
do those acts that involve destruction of property, loss of life, and 
interruption of order. Aside from all the doctrines of treason or 
treason-felony, aside from all the legal principles that uphold the 
existing order of things in any civilized country, the law of sound 
morals, as well as public safety, forbids the idea that private indi- 
viduals can be permitted to usurp the function of carrying on war, 
or of doing acts of war, or of doing acts of malicious injury, from 
any motive whatever. All this I assume to be perfectly plain and 
undeniable ; and therefore my general answer to the first branch 
of the question is, without any hesitation, in the affirmative. There 
ought to be treaties for the extradition of the class of offenders 
comprehended in the first category above described. 

But perhaps I can best make some practical suggestions, by 
pointing out the mode in which this desirable object should be 
reached. In the first place, each country should define, by careful 
legislation, the precise character of the crime of which it expects 
other countries to take practical cognizance, so far as to arrest, 
examine, and, if sufficient grounds exist, to surrender, offenders 
that have escaped from the one country into the other. This new 
offense, which has come about in these very recent years, in con- 
sequence of the extreme facility for terrible mischief afforded by 
the substance called dynamite, requires exact and at the same time 
comprehensive legal definition. Its atrocity will justify any pun- 
ishment, within the limits of those kinds of punishment that will 
tend to prevent its repetition, and at the same time will be within 
those decent modes of repression that civilized nations can employ 
without incurring the reproach of barbarism. But then, in order 
to lay the foundation for treaties of extradition, every offense must 
be carefully defined as a crime before extradition can be asked 
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for ; because the country that is to make the surrender must act 
with some reference to its own laws, usages, and habits, in dealing 
with persons that have come within its dominions from abroad. 
There is, or ought to be, no such thing as an arbitrary and unreg- 
ulated surrender by one government to another of a supposed criminal 
that has fled from the justice of one country into the territory of an- 
other. The first thing for every country to do is to define the crimes 
for which it will ask other countries to make extradition of fugitives. 
The next thing is so to shape the treaties of extradition that the 
kind and degree of evidence that is to make a prima facie case of 
guilt shall be carefully and accurately laid down. Not only must 
the corpus delicti be well defined by the country where the crime 
has been committed, but the treaty must establish some rule of evi- 
dence which the magistrates of the country making the arrest and 
asked to make the extradition can apply for the identification of 
the person charged with the crime. But as the extradition is to 
be made only for the purpose of having the guilt or innocence of 
the accused person determined by the proper tribunals of the coun- 
try in which the crime was committed, — that is, for a purpose en- 
tirely analogous to the process and object of holding an accused 
person to answer a charge of crime under the municipal law, — every 
treaty of this description should bind the Government receiving 
the accused to put him on trial for the specific offense for which 
his extradition is asked, and for no other offense whatever. 
Guarded in this way, extradition treaties can be easily made con- 
sistent with all the claims of individual liberty that must be re- 
spected and cared for. 

It is now more than forty years since the first treaty for the 
extradition of fugitives from justice was made between the United 
States and Great Britain, by Mr. Webster as our Secretary of State 
and Lord Ashburton as Special British Minister to this country. 
I happened to have some personal knowledge of the course of Mr. 
Webster's reflections when he first took up this important subject. 
He had at one time some doubt how far he ought to recognize it as 
an established principle of international law, that nations do not sur- 
render to each other fugitives from justice without positive conven- 
tion. But he soon satisfied himself that this is the modern rule ; 
and then the only question was, how the convention was to be 
framed, and what should be the crimes for which the two nations 
should mutually agree to make extradition. The similarity be- 
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tween the English and American criminal jurisprudence made it 
comparatively easy to agree on a few crimes that were defined alike 
by the law of both countries. The fact that the first treaty has 
led to difficult questions, should not cause us to overlook the im- 
portance of what was done by the establishment of the first prec- 
edent. The most important matter that now demands the atten- 
tion of statesmen and publicists is, how to extend the principle 
to new crimes, and to adapt new treaties to the requirements of 
justice and the peace and safety of society. 

In regard to the other offense, namely, that committed by per- 
sons remaining here but aiding and abetting the actual perpetrators 
of the crime in another country, extradition is of course not the 
remedy. When a man in this country supplies another in a for- 
eign country with the means of committing an act of violence in 
that other country, or aids him in his plans, the man that so oper- 
ates from our territory does not commit a crime that either coun- 
try can punish, unless the law of both countries is so framed 
that the offense is previously defined and punished by the law of 
the country where the offense of so aiding and abetting is commit- 
ted, although he has committed an offense that is, morally speak- 
ing, of a most heinous description. What is to be done, therefore, 
is for the proper legislative authority to define and punish this par- 
ticular subordinate and auxiliary offense. That authority, in this 
country, is Congress, which has ample power to regulate com- 
merce with foreign nations. Dynamite and every other explosive 
substance that is carried across the ocean, from any port in the 
United States to any port in Europe, enters into commerce just as 
every other commodity does. Although Congress cannot tax ex- 
ports of any kind, it has plenary power to regulate the mode in 
which any commodity shall be carried to a foreign country. Con- 
gress can require a manifest of the contents of any package what- 
ever ; can authorize proper officers to ascertain the name of the 
shipper ; can require the shipper to give security that will satisfac- 
torily show an honest and innocent intended use of the article 
shipped ; can require the name of the consignee to be given, and 
can take many other precautions. 

All such precautions might at times be eluded ; but the chances 
of escaping the vigilance of competent executive officers, especially 
if seizures under suspicious circumstances should be duly author- 
ized, would be exceedingly small. The exposure of the vessel 
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and its cargo, and of the lives of all on board, when dynamite 
or any similar explosive is carried, is so great that hardly any 
measure of repression would be too severe. It is almost impossible to 
imagine an honest and innocent purpose for which any commod- 
ity can be sent across the seas, which the sender or carrier should 
not be able and willing to show ; and therefore it is impossible to 
imagine that innocent persons should be much annoyed by the 
most stringent regulations, and whatever might be the annoy- 
ance it must be submitted to for the public good. 

I do not suppose it to be at all necessary to answer the absurd 
claim that this new and strange kind of crime belongs in the cat- 
egory of political offenses. There can be no sound and sensible 
definition of political offenses that will comprehend an attempt to 
blow up the English House of Commons, or the Tower of London, 
or the Admiralty office, when perpetrated secretly by an individual 
at a time when no war exists in which that individual is an author- 
ized actor. There are acts of war that may be carried on secretly ; 
but if those who do them happen to be caught, and cannot show 
that they are authorized agents of a belligerent power, municipal 
and international law will alike treat them as they would any pirate 
or brigand. As to what are commonly called political offenses, they 
comprehend only such as treason, and efforts to make an insurrec- 
tion or a revolution, or to overthrow an established government by 
violence ; and even some of these acts, which are properly included 
in the category of political offenses, might with entire propriety, 
and with no danger to the proper liberty of political action, be 
made ordinary crimes under the municipal law of constitutional 
and well governed countries. 

George Ticknor Curtis. 



A crime is an offense against the sovereign within whose do- 
minions it is committed, and the question of punishment belongs 
exclusively to that sovereign. Other nations are supposed to be 
indifferent in the matter, and if the offender flies to one of them 
for refuge, he is suffered to remain unmolested. This is the gen- 
eral rule. Among enlightened nations, however, the fact has come 
to be recognized that all offenses that are evil in themselves and do 
not derive their criminal quality from local policy and statutes, are 
so far injurious to the world at large that all are concerned in their 
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punishment. Murders committed in Prance or Germany do not 
merely shock the public mind and create a feeling of uneasiness and 
insecurity in those countries, but they affect, though in a less de- 
gree, the public of Great Britain and America, and do something 
toward rendering life less secure the world over. The interest that 
murder committed in France or Germany shall be punished, is 
therefore general ; not merely on grounds of theoretical justice, 
but because immunity to crime in any part of the civilized world 
has a disquieting and demoralizing effect, which cannot be limited 
by national boundaries. Moved by this consideration, and by the 
obvious dangers that must threaten any country that invites to it- 
self the criminals from other countries by offering them safe 
asylum, nations enter into treaties whereby they agree that offend- 
ers against the sovereignty of one, escaping to another, shall be re- 
turned for trial and punishment. From these treaties, however, 
two classes of offenses are commonly excluded : first, mere mis- 
demeanors, which from their insignificance it would be beneath the 
dignity of nations to make the subject of such formal negotiation ; 
and second, political offenses. 

A political offense, like any other crime, is an offense against 
sovereignty ; but it is peculiar in this, that it is either an act 
done in furtherance of an attempt to overthrow an existing gov- 
ernment, or an act done in defense of a government that proves 
unable to maintain itself against revolution. The defeated revolu- 
tionist and the unsuccessful defender of a government overthrown, 
are, in the contemplation of municipal law, alike guilty of treason, 
and may be visited with its penalties. In these cases the event of 
the attempted revolution determines the criminality, and not any 
vicious quality that may be involved in the act done ; and it will 
sometimes happen that other nations will sympathize with the po- 
litical offender instead of desiring his punishment. But, whatever 
may be their sentiments, they cannot aid in punishing him without 
to some extent becoming parties to the controversy out of which 
his offense has sprung, and the fact is now generally recognized 
that criminality in the case of political offenses must be treated as 
essentially and exclusively local. 

Difficulty may in any particular case arise in determining 
whether an act charged as an offense was or was not political. 
Treason is a political offense ; and if an act is charged as treason, 
the charge itself settles the non-extraditable character of the act. 
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But in most cases in which treason may be charged, the act con- 
stituting it might also be complained of as some other offense, 
and perhaps might be indicted under some other name for the very 
purpose of obtaining the extradition of the offender, when, if he 
were indicted for the actual offense, extradition would be promptly 
refused. Thus, an unsuccessful leader of a rebellion might be in- 
dicted for the murder of the persons killed during the struggle. 
If this were done, nothing on the face of the indictment would 
indicate that the act charged as murder was anything but an act 
of private malice. But if extradition were demanded, it would 'not 
only be the right but the duty of the government upon which the 
demand was made to inquire into the facts, and to refuse com- 
pliance if satisfied that the accusation had been made to assume 
the particular form in order to evade a very proper exception to 
the rules agreed upon for extradition. 

But while one government might thus indirectly and by a 
species of fraud undertake to make another a party to the punish- 
ment of a political offense, a person actually guilty of murder 
might fraudulently set up the pretense that his act was political, in 
order to escape just punishment. If, for example, a man, out of 
private malice and for revenge, were to strike down the Secretary 
of State, or blow up the building appropriated to that department 
of the government, and were afterward to fly to some foreign coun- 
try, it would be easy for him to advance the excuse that his act 
was committed in the expectation, or at least the hope, that it 
might be the beginning of a revolution, and on that ground claim 
the benefit of the exception that shields political exiles. Any such 
case might present questions of fact to be passed upon by the ex- 
ecutive upon whom the demand was made, or by such judicial 
tribunal as might be empowered to consider it. Neither the form 
of the charge on the one hand, nor the excuse set up on the other, 
can be accepted as conclusive ; but the facts must be inquired into, 
and extradition refused or ordered according as it is found that 
the act was or was not, in its nature and purpose, in a true sense 
political. 

All this is believed to be unquestionable ; and what remains to 
be considered is, how it applies to the case of dynamite crimes. 
A prior question perhaps is, What is a dynamite crime ? Upon 
this space will not permit us to enlarge, and we may content 
ourselves with passing by the matter of definition, and taking as 
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illustrative cases those of the destruction of the Bussian Emperor 
and the attempt upon the Tower of London. These acts were 
committed with dynamite, but their essential criminality does 
not depend upon that fact ; they would have been equally crim- 
inal, and belonged in the same category, had some other agency of 
destruction been chosen. Had the person that killed the Czar 
been discovered in this country, and been demanded for extradi- 
tion as a murderer under proper treaty provisions (had there been 
such), he could have claimed no exemption because of the killing 
having been accomplished in the particular method that was 
chosen. Methods and agencies are immaterial ; and the homicide 
would be required to show, in resisting extradition, that he had a 
proper political end in view in what he did. As no attempted 
revolution was then in progress, and the deed was an isolated act 
of destruction, the most that could be said for it would be, that 
it was hoped by means of it to inspire such terror among the 
governing class as would force concessions in the direction of 
popular liberty. If that excuse were advanced in this country, 
on behalf of one who had slain the ruler of another, it would be 
necessary for the executive, in dealing with it, to face the fact 
that whatever doctrine was applied in the case of Emperor or 
King, must be applied in the case of President as well. If we 
refuse to extradite the slayer of one of these, on the ground that 
his act was political, other countries must on the same ground 
refuse to return any assassin that may escape to them after killing 
a President. This is self-evident ; no one country can concede to 
another a protection for rulers that is not reciprocated. 

No doubt it would be said in such a case that dynamite crimes 
are only committed as a means of relief from intolerable tyranny ; 
but any such suggestion would be without force in a country two 
of whose rulers have been assassinated in a single generation. 
But other than this there is abundant proof that dynamite may as 
easily be employed in the interest of tyranny as in that of liberty. 
Historically we find the methods of secret destruction and terror- 
ism more often employed to rivet the chains of slavery than to 
break them. The assassination of "William the Silent, under the 
instigation of Philip II., is a striking instance; and had dynamite 
then been discovered, the tyrant might perhaps have contrived 
the destruction of the whole Dutch Government, a crime to 
which his malice and his will were alike equal. But we need not 
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go back to Philip, or beyond the confines of Britain, for evidence 
that dynamite methods may be employed- in the interest of oppres- 
sion. Lord John Russell, in his " Recollections," speaking of the 
period immediately before the Reform Act of 1832, when the 
buying up by the aristocracy of burghage or freehold tenures in 
small boroughs was in vogue, says, " If a freeholder or burghage 
tenant refused to sell, it was not a very uncommon practice to 
blow up his house with gunpowder, and. thus disfranchise a polit- 
ical opponent." Even such an outrage might be defended as 
political, as being an act intended to prevent a change in govern- 
ment that would amount to practical revolution. 

Every political question must be considered in the light of 
probable consequences. The political concerns of Ireland are at 
this time of engrossing interest to the whole civilized world. Ire- 
land has been greatly wronged. In our day Mr. Gladstone and 
Mr. Parnell, moving on different lines, have endeavored to obtain 
justice for her. Mr. Parnell has assumed to represent Ireland, and 
has proposed very radical measures. Mr. Gladstone has repre- 
sented the ruling country, and has moved as rapidly in the direc- 
tion of justice as it was possible to carry a governing majority 
with him, and he has no doubt done much good to that unhappy 
country. The assassination of either of these men would seem 
likely to be a loss to Irish liberty. Both are public characters, 
with great influence upon current events, and either of them might 
be taken off on the reasons that inspire dynamite crimes. Sup- 
pose Mr. Parnell to be thus taken off at the instigation of some 
English landlord ; could our Government shield the assassin as a 
mere political offender? Suppose Mr. Gladstone to be stricken 
down because his reforms had not been more radical ; on what 
ground could a distinction in the two cases be pointed out ? 

One fact not to be overlooked is, that a dynamite crime neces- 
sarily strikes in the dark, and reaches innocent parties oftener than 
the intended victim. The persons that commit such crimes are 
generally without the coolness and level-headedness that enable 
men to predict consequences, and they are not unlikely to defeat 
the cause they hope to aid. Orsini undertook to advance the 
cause of Italian liberty by the assassination of Napoleon III. ; 
had his bombs, instead of killing innocent hy-standers, killed the 
Emperor, Italy, whose liberation the despot soon did so much to 
aid, might have been in chains to-day. And no one can say that 
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the assassination of the liberator of the serfs may not have nipped 
in the bud some further contemplated reform. 

In these inventive days no one can say how far dynamite may 
become an agent in legitimate warfare, whether international or 
revolutionary. But the danger of justifying or excusing its use 
when there is no war in progress and no revolution attempted, is 
very manifest. When we become accustomed to its use as a means 
of correcting public evils, we may reasonably look for its employ- 
ment to obtain relief from supposed social or business oppressions, 
and must expect to hear the same reasons advanced in justification. 

Thomas M. Cooley. 



